A defense lawyer's challenge to the scientific integrity of
the machine that gauges sobriety could affect thousands

Holding breath tests accountable
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One night last Decamber, & Houston man drove away from a downtown bar and
had an accident, After taking a breath test, he joined 98,000 other Texans RESOURLES

charged that year with driving while Intoxicated. Qraphle: The Tntoxllyzer 5000

The case's outcome was far from routine, however,

In September, a judge threw out the charge after a defenss lawyer ralsed questions about not only the sclentific
Integrity of the maching that gauges sobriety, but about the state's breath-alcohol testing program, too.

Those questions — sparked by the discovery that(TexasEfsregards the manufaciurer's guidelines for opsrating

e maching 3 potentially could affect thousands 6T casas throughout the state as authoritles and defenss
awyers debate the credibillty of breath tests.

Attorney Troy McKinnay argued In a Harrle Gounty court last month that the program lacks adequate quality
controls for calibrating breath-test devices, which computs a DWI suspect's breath-alcohol [evel.

Results are critical in determining whether a driver is legally drunk,

After hearing the argument, Court at Law Judge Jay Karahan refused to allow the head of the Houston Police

Department breath-testing training program fo testify against McKinney's client, and prosecutors droppad the
charge.

Tha judge did not elaborate on his reasons, and declined a Houston Chronicls request far an interview.
McKinney, howsvar, 2aid the decision could have far-reaching Impact.
"This has the potential to make other problems at the HPD crime lab look like small potaioes,” McKinney said.

The crime lab's DNA division wag closed in Decamber 2002 after an ouiside audit revealed widespread problems

Since then, two men hava been released from prison after the discovary that DNA testing in their cases was
flawed,

Questions also have arisen about several other divisions of the lab, and the city has hired an invastigator to
conduct a camprehensive review,

So far, state and local officials continue to vouch for the breath-test program's integrity, aithough HPD crime lab
director Irma Rios began investigating the judge's ruling after being contacted by the Chronicle.

"Any time forensic sclence that is being widely usad throughout Texas, and outside Texas, is suppressed, it is
cause far concern,” Rios said.



Tha distrlct attorney's office also is condueting a review.

"'m looking at it and | want to know if | have to ba concernad,” sald Assistant District Aftorney Marc Brown, who
heads the division of prosecutors who try DWI cases, ™ don't foragee it being a big, big problem in other DWI
cases."

Outside the guidelines

McKinney bacama suspicious after looking at the Intoxilyzer 5000, the machine used throughout Texas in a DWI
program overseen by the state Department of Public Safety(He said records indicated the machine in his client's
case was aperated with its voltage metar regisiering a current outside that recommended by the manufacturer,
{CMI Inc. of Qwensbora, Ky
______,_.._.--’

Questionad sbout the discrepancy in a hearing without the jury present,(HPD breath test training chlef Riek Viser,\
Who also perjorms maintenance on the machines, testified that DPE guidelines on an accaptable voltage range
for the Intoxilyzer differ from the manufacturer's — although he could not say exactly how.

|

Viser, who has a bachelor of scienca degree in biology from Prairie View A&M Unliversity, declined to spaak with
the Chronicle for this story, He took on more responsibililes in the HPD brezin test program after the October
2003 nuster of Pauline Loule, who retired after being suspended a3 head of ths crime lab's toxicology division,
which teats biood and urine for alcohol and drugs,

The Police Dapartmant aigo briefly closed that division and announced a review of 1,300 cases, Including
avldenca retests in nearly 400,

No voltage parameters

? e DPS-approved version of tha Intoxllyzer operator's manual is available on the agency's Web slte, but it does)
not include Voltage parameters, (fhe department does not make ine manufacturer’s version, w ich meludes
voltage range recommendations, available to the publle.”

@;'N'ovember 2002, Richard Baxter, head of the DPS breath test pro;gram', asked GMI not to send operator )

manuals 1o Texas law enforcement agencias that buy the machins, |

\Wa Tiave ouF own operators manual that s used exclusively in our program and we routinely discard the CMI
manual when we unpack a newly arrived Infoxilyzer," Baxter wrote in a letter McKinnay obtainad hrough the
Texas open racords law, J i

In an e-mail to the Chronicie, BPS sﬁokesman Tom Vinger wrote"DPS follows the manufacturer's guidelings
regarding the electrical parameter used In the Intoxilyzer." <~

Gut, he sald, those guidelines can be modified under GMl's rules. He added that since "the (voltage) range is

caiculated by the Intoxilyzer based upon a number of i it
y yzer bas number of Internal factors,” a set range cannot be deflnitively stated. »

"Thig Is why neither CMI nor the DPS publishas the (voltage) numbers for Intoxilyzers that are placed inloj)
servica,” Vinger wrolg.

Ha adds thatthe voltage “target” range for the Intoxilyzer Is batwsen 3300 and 3600, However, according fo HPD ™)
records presentad as evidence in the September hearing, during 25 maintenance ¢hecks duting & three-month y

perlod on the machine used to test McKinney's client, the readings fell outside what DPS says ig tlm_,__-—«)
manufacturer's parameters, ¢

CMI offlclals did not raturn calls fram the Chronicle,

Al Eisele, head of breath-aicohol testing in North Carolina, which also uses the Intoxilyzer, said the manufacturer's
voltage parameters should be nonnegotiable,



IAg far as electronics are concerned, we pretty much follow the manufacturer’s guidslines,” sald Eisele, whose
program s laudad by industry sxperts and officials in other states.

“Eisele added that the Intoxilyzer is supposed to automatically shut down ii the voltage falls outside @
manufacturer's specified range. G -

That, says McKinney, is exactly his point,

“They are supposed to shut down,” he said, "But when they don't, you don't know what kind of results you are’)
getting. You don't know if If's high, You don’ knaw if #'s low. If's a crapshoot.” / -———=——=—=mr

Pat Demers, a nationally known DW] defense consultant, said that though it is not unusual for state-run breath

test programs to modify breath test protocols, he agrees thatfhfe manufacturer's voitage guidelines are there for a
reascm})

Delicate chain
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and Forenslc Consuliants. "And If you have an error in any one of those, then your result Iz going to he Incorrect.

Any Hme you get a spike or a surge in the voltage going to the instrument, that can cause it o give an érroneous

The Instrument is ke a daisy chaln of several components all linked together,” said Rose of University Medicﬂ
reading.”

But Rose says he thinks the voitage measure and other issues he has with the Intoxllyzer's reliabllity are
secondary to the Issue of the accuracy of breath-alcohol tesis in gensral, He says the breath-test machines
should serve only as screening devices and that, for truly dependable evidence, police should use blood samplas,
which are more stable and mare conduclve to multiple testinga than breath samples,

It is thase questions and others that MoKinney plans to continue raising, and encauraging other defense attorneys
to raise.

"Without those (tests) being done in a sclentifically valid way," he seid, "there is no way to have scigntifically vald
results.”



